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Program Outline

I. Boundary Line Agreement
II. The Grant of an Easement
III. Variance
IV. Trespass Action to Try Title
V. Declaratory Judgment 
VI. Quiet Title Action
VII. Action for Possession
VIII. Quitclaim Deed
IX. Land Patent
II. Estoppel



Boundary Line Agreement
• Often result of faulty documentation
• 5 types of Boundary Line Agreements

• Written
• Oral

• Unwritten agreement that may be expressed orally or merely be a 
mutual recognition and acquiescence over a long period of time

• Courts have generally upheld all three forms

• Implied Agreements
• Estoppel
• Practical Location



Boundary Line Agreement

• Title Conveyance Document
• Objective is to recognize and to document the exchange of 

rights, title or interest in property
• Affect the nature of the estate and transfer of the estate 

whereas Boundary Line Agreements have no affect on title 
and serve to define the location of an existing boundary

• Warranty Deed, Special Warranty Deed, Quitclaim Deed or 
a Trust Deed

• A Boundary Agreement is formed by adjoining 
landowners for the purpose of physically establishing 
the location of their existing common boundary



Boundary Line Agreement

• Express Agreement
• Written or oral
• Formal survey not required 
• If oral, may be proved by direct evidence of an oral 

agreement between two landowners
• Such documentation varies depending on jurisdiction 



Boundary Line Agreement

• Implied Agreement
• Also known as acquiescence
• Evidenced by implication 
• Based on concept of repose
• Only evidence available is the physical remnant (i.e., the fence 

line)
• Interview of landowners can serve as evidence
• Party’s frame of mind is important to establish mutual 

recognition or assent 
• Gathering and documenting evidence prior to disclosure of 

boundary problem is critical
• Key principle 

• Existing agreement can be improved by adequately documented 
evidence disclosed on a survey.



The Grant of an Easement

• Right by one other than the owner to use real property
• Typically classified as appurtenant and in gross
• Property “right” conveyed in the same fashion that “title” 

is conveyed
• Made in writing and recorded
• In Gross is held by the individual owner of the estate 

without connection to any particular parcel
• Commercial utility corridor easements
• Transferrable interests
• Held by the individual as long as individual survives
• Right to transfer must be stated



The Grant of an Easement

• Appurtenant is created for the particular benefit of a 
certain parcel of land
• Parcel which benefits is referred to as dominant estate
• Most easements created are appurtenant
• Rights are considered “attached to” and “to run with” title 

to the dominant parcel
• Easements do not require a re-conveyance to terminate

• “Release of Easement” Affidavit or Order to Vacate 
• Easement right restored to servient estate upon termination

• Servient estate has little to no control over dominant 
estate holder’s use of the easement



The Grant of an Easement

• Easement negotiations limited to duration of 
ownership of the properties must be renegotiated with 
each land sale
• When not properly documented, can pose problems for 

future land owners
• Solution to complex encroachment issue
• May be granted for the life of an encroaching building

• If building is destroyed, offending encroachment can be removed 
and the servient estate restored

• Offending encroachments may be allowed to remain “until such 
time as either party exercises their right to remove or replace” it



Variance
• An administrative exception to land use regulations

• Zoning Board of Adjustment (“ZBA”)
• Power to grant variances from zoning restrictions is limited
• Physical hardships 
• No authority for self-imposed hardship

• Use and application of variances differs throughout 
municipalities
• Regulations can depend on built environment, development 

pattern and political climate
• Community attitudes



Variance

• Area (or bulk) variances
• Most common
• Can be requested when odd configuration of land requires relaxation of applicable 

regulations
• i.e. house built on an oddly-shaped lot or sloping lot

• Use variances
• Authorizes a land use not normally permitted by ordinance
• Common with a conditional use permit
• Some municipalities do not offer use variances

• Consider the date when property was created and dates of improvements

• Compliant improvements may be found non-compliant due to changing 
zoning ordinances
• Such construction would be “grandfathered” and would not require variance



Trespass Action to Try Title

• Unlawful entry by one party upon the land of another
• Broader meaning includes any unlawful interference
• Statute of limitations begins to run once act occurs
• Proof of ownership or right to possession is necessary to bring 

trespass actions
• Normally damages for trespass is lesser of the difference in 

value of plaintiff’s property before and after the trespass or 
cost of restoration

• Burden of proof rests upon the plaintiff
• Liability requires clear and convincing evidence
• Damages by preponderance of evidence



Trespass Action to Try Title

• Wronged party may recover general damages, 
including mental and physical pain, anguish, distress 
and inconvenience

• Punitive damages if evidence shows trespass was 
willful

• In certain jurisdictions, a person is guilty of criminal 
trespass if they knowingly enter the premises of 
another



Declaratory Judgment

• A judgment of a court in a civil case that declares the rights, 
duties, or obligations of parties in a dispute

• May resolve uncertainty but does not order any action 
• Similar to an action to quiet title
• Court may issue judgment by itself or along with other relief
• Typically requested when a party is threatened with a lawsuit 

or when a party believes their rights may conflict to prevent 
further lawsuits from the same plaintiff
• Request may include any number of neighbor disputes
• May also be pursed to first determine location of a 

boundary



Declaratory Judgment

• Authorized by statute in most common law 
jurisdictions

• Federal government and most states enacted statutes 
in the 1920s and 1930s

• Generally a statutory remedy
• Resembles remedies historically associated with 

equity



Quiet Title Action

• A suit in equity filed to establish rightful owner of 
real property

• Multiple parties claiming ownership to same land
• Conflicts can arise between family members or when 

a deed has been improperly recorded
• Also common when a party that purchased a property  

at a tax sale, sheriff’s sale or judicial sale attempts to 
resell



Quiet Title Action

• Actions affecting land ownership stem from a variety of causes
• Research in title record may disclose a break in the title chain

• Remove abandoned rights or claims against property
• Quiet title action often combined with declaratory action
• Court will determine the party who is the rightful owner and 

terminate, or quiet, the claims of ownership from the other 
parties
• Appropriate where there is not a proper recording or registration
• Also appropriate when following a tax sale, sheriff’s sale or judicial 

sale



Quiet Title Action

• Proper registration and recording system has taken 
away need for most quiet title actions

• Lawsuit may help an owner remove liens and other 
encumbrances from the title record

• Lis Pendens
• Places a purchaser on notice of the pending action
• Lis pendens and release recorded following a settlement 

serve as constructive notice for present and future 
purchasers that an issue has been litigated

• Preserved in public record in the form of a final judgment 
or settlement agreement

• Properly filed and indexed in title records



Quiet Title Action

• Not for the purpose of determining land boundaries
• Meant to resolve disputes regarding ownership and 

“quiet” title against any claims to a right, title or 
interest over the property

• Person holding possessory interest through a lease-
hold interest may have ability to maintain quiet title 
action against an unknown and unused easement



Action for Possession

• Constitutional, statutory and administrative actions
• Deeds of Reformation and Deeds of Correction
• Deed of Reformation
• Original Grantor and Grantee may have entered into an 

agreement upon mistaken information, misrepresentation or 
fraud

• Misinformation could result in establishing a boundary 
which conflicts with mutual intent of the parties

• Parties can recognize the mistake, “open” the original 
conveyance document and “reform” or modify agreement

• Not intended to alter but revise



Action for Possession
• Deed of Correction
• Most common
• Reform the original documents which failed to express 

original agreement
• Corrective deed may provide most effective remedy to 

effectuate a repair in the title record when the original 
parties are unable or willing to cooperate



Quitclaim Deed

• Legal instrument by which the owner of real property 
(Grantor) transfers interest to a recipient (Grantee)

• Grantor terminates his right and claim to the property 
allowing claim to transfer to Grantee

• Typically executed when property isn’t sold i.e. when 
owner dies, bequeaths to someone or wants to add 
spouses name or when former spouses name removed

• Grantee has no legal recourse
• No title policy



Quitclaim Deed

• Contains no title covenant
• Grantee only entitled to interest that Grantor actually 

possesses at the time of transfer
• Grantee not entitled to take possession should 

Grantor acquire property at a later date
• Quitclaim deeds may also be used in tax deed sales 

where property is sold at public auction
• Local government only selling to recover unpaid 

taxes without extending any warranty 
• Purchaser may also need to initiate quiet title action



Land Patent
• Land grant made patent by sovereign lord 
• Sovereign lord must document the land grant, sign 

and seal the document and openly publish the 
document

• Highest evidence of right, title or interest 
• Usually granted by a central, federal or state 

government
• Other terms are First-Title Deed or Final Certificate
• Also known as “Letters Patent” 

• Stands as supreme title to the land



Questions
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